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THE CASE OF THE SLOOP "ACTIVE." 

BY HAMPTON L. CARSON. 

In the office of the clerk of the Supreme Court of the 
United States, among a mass of interesting but unpublished 
matter relating to the naval history of the American Rev- 
olution, can be found the original documents in a cele- 
brated admiralty cause entitled " The Case of the Sloop 
' Active/ " Although historians and lawyers are more or less 
familiar with the main incidents of the narrative, yet many 
well-informed students of history are ignorant of its details. 
It is the purpose of this paper to present in a concise form 
the substantial features of the controversy. 

The case presents a most notable collision between the 
United States and the State of Pennsylvania. Indeed, it 
may be said to constitute the only instance of armed resist- 
ance on the part of Pennsylvania to Federal authority ; for 
though the "Whiskey Insurrection, which convulsed the ad- 
ministration of Washington, took place on Pennsylvania 
soil, yet it was but the tumult of an unorganized mob, and 
did not represent a rebellion on the part of the State. 

The case presents also an admirable illustration of the 
Vol. xvi.— 25 (385) 
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evolution of national authority. It lasted more than thirty 
years, beginning in 1778 and terminating in 1809. It 
originated in a controversy as to a prize, in the midst of the 
American Eevolution. It outlived the old Court of Appeals 
in Cases of Capture, the establishment of which it did 
much to hasten ; it survived the collapse of the Confedera- 
tion, and was brought twenty years later before the Supreme 
Court of the United States for final determination. 

It exhibits at the outset the political impotence of the 
Continental Congress uttering a feeble protest against State 
power while fully conscious of its own rights, and cower- 
ing beneath the prospect of a clash of authority. It dis- 
plays, a few years later, the increasing strength and courage 
of the infant nation, — the gristle hardening into bone, — and 
it terminates, after a series of sharp conflicts between State 
and Federal officers, in the absolute triumph of the national 
power. It displays all the inherent qualities of a romance, 
and its scenes are crowded with the most distinguished per- 
sonages, who are arrayed against each other in situations 
which are highly dramatic. It opens with a tale of heroism 
cheated of its reward by jealousy and chicane, contending 
with indomitable perseverance against great odds, until at 
the end of a struggle of thirty years an old man of ninety 
receives the fruits of his valor, and Justice prevails over the 
plots which had been devised to entrap her. 

In the early part of September, 1778, Gideon Olmsted, 
a sturdy Connecticut fisherman, and three associates were 
captured by the British upon the open sea, in the neighbor- 
hood of Cape Charles, and were carried to Jamaica. There 
they were put on board the sloop " Active" and forced, much 
against their will, to assist in the navigation of the vessel 
to New York with a cargo of arms and supplies for the 
British army, then occupying that city. One night Olm- 
sted boldly resolved to seize the vessel, and, unfolding his 
plan to his friends, they rose upon the master and crew, 
more than thrice their number, confined them to the cabin 
below the hatches, took possession of the sloop, and steered 
for Little Egg Harbor in New Jersey. 
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A two days' struggle ensued in which shots were ex- 
changed, and desperate efforts were made by the men below to 
recapture the vessel. The British melted pewter spoons 
into bullets, forced up the hatches, and swept the deck with 
their fire. Olmsted was severely wounded, but succeeded 
in turning a swivel gun heavily loaded down the companion- 
way, and thus secured control. The British captain then 
cut a hole through the stern and wedged the rudder so as 
to prevent Olmsted from steering, releasing it only when 
the pangs of hunger and thirst compelled submission. 
Having completed his capture, and being in full sight of 
land, Olmsted was pursued and forcibly taken, against his 
indignant protest, by an armed brig named the " Conven- 
tion, " fitted out by the State of Pennsylvania, and com- 
manded by Captain Thomas Houston, who insisted upon 
carrying the " Active" into Philadelphia, where he claimed 
her as his prize. A claim was also made by the captain of 
an American privateer, "Le Gerard," cruising by agree- 
ment in concert with the " Convention" and in sight at the 
time of the alleged capture. It was argued that Olmsted's 
victory had not been complete, and that it was absurd to 
suppose that four men could have subdued fourteen. To 
this it was replied that the facts were as stated, and that the 
British captain had surrendered. The depositions of the 
witnesses, now on file at Washington, certainly sustain this 
assertion. 

The case was tried before Judge George Ross and a jury, 
under the terms of an Act of Assembly, which had been 
passed but nine days before the trial, by which it was pro- 
vided that while an appeal upon questions of law could be 
carried to Congress, yet the " finding of the facts by the 
jury shall be without re-examination or appeal." The jury 
found (most unwarrantably, it seems to us) that the Connec- 
ticut captors were entitled to but one-fourth of the prize, 
and they divided the residue between the State of Pennsyl- 
vania, the owners of the privateer, and the officers and 
crews of the " Convention" and " Le Gerard." The judge, 
who was one of the signers of the Declaration of Indepen- 



388 The Case of the Sloop "Active." 

dence, did not conceal his sympathy with the heroic con- 
duct of Olmsted, but found himself unable to overcome the 
local prejudices of the jury in favor of the mariners of their 
own State, and, moreover, felt himself coerced by the ex- 
press language of the law into a confirmation of the verdict. 
Olmsted and his associates were too spirited to submit, and 
promptly appealed to Congress. Security was required, 
and in his plight the unknown and friendless Olmsted 
applied to Benedict Arnold, himself a native of Connecti- 
cut, then military commander of Philadelphia, who had 
recently embarked upon a course of speculative enter- 
prises, induced in a large measure by the life of extrav- 
agance and display which he led after his marriage to 
Peggy Shippen, the acknowledged belle of Philadelphia. 
Arnold, with a keen scent for gain and certain of suc- 
cess, purchased in common with Stephen Collins, a mer- 
chant, a share in the controversy for a low and inadequate 
price. 1 

The matter was duly referred by Congress, then sitting in 
the State House, to the standing Committee on Appeals, 
styling themselves " The Court of Commissioners of Ap- 
peals for the United States of America," consisting of 
William Henry Drayton, of South Carolina, but lately the 
Chief-Justice of his State; John Henry, Jr., of Maryland; 
"William Ellery, of Rhode Island, one of the signers of the 
Declaration of Independence ; and Oliver Ellsworth, of Con- 
necticut, afterwards Chief-Justice of the United States. 2 
After full argument and due consideration, on the 15th 
of September, 1778, they solemnly reversed the judgment 
of Judge Ross, and directed the marshal of the State 
Court to sell the sloop and cargo, and after deducting 

1 Arnold's conduct in this transaction was made the basis of one of 
the charges preferred against him by the Supreme Executive Council of 
Pennsylvania, but it was dismissed by the court-martial for want of 
jurisdiction. He was then indicted for the crime of maintenance, but 
the bill was ignored by the Grand Jury, by direction of Chief-Justice 
MeKean.— " Arnold's Trial," p. 118, privately printed, New York, 1865. 

2 Journals of Congress, Vol. IV. p. 445. 
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the costs to pay over the entire fund to Olmsted and his 
friends. 

Unhappily, the matter did not end here. Prior to this 
time judgments of reversal in admiralty matters had been 
cheerfully submitted to by the State Courts, but now a 
serious collision occurred. 

The first intimation of the coming storm was given by 
General Arnold, 1 who warned the commissioners in writing 
that Judge Ross was about to defy them by getting posses- 
sion of the money, with the avowed purpose of standing 
out obstinately against any orders that might be given ; that 
he had openly directed the marshal to deliver the money to 
him at nine o'clock on the following morning, and had 
boasted that no order of the Congressional committee 
should take the case out of his hands. He begged them to 
meet that evening and adopt preventive measures, and 
added that he had been informed upon good authority that 
a member of the Pennsylvania Assembly had applied to the 
judge to get the money paid into his hands, and if he should 
succeed, it would probably reach the Treasury, and then the 
claimants would have the whole State of Pennsylvania to 
contend with. His anxiety was not without cause, but the 
commissioners acted with deliberation. The next morning 
they sent for Andrew Robeson, register of the State Court 
of Admiralty, who informed them under oath that he had 
witnessed, but an hour before, the payment by the marshal 
to Judge Ross of the sum of forty-seven thousand nine 
hundred and eighty-one pounds, two shillings, and five pence, 
Pennsylvania currency, arising from the sale of the cargo. 
As the sloop had not been sold, the commissioners drew up 
an order, in the nature of an injunction, commanding the 

1 His letter is dated the 3d of January, 1779. The original is on file 
at Washington, D.C., among the MSS. in the office of the clerk of the 
Supreme Court of the United States, and is printed in full by Hon. J. 
C. Bancroft Davis in a pamphlet, privately printed by him, entitled 
"The Committees of the Continental Congress chosen to hear and de- 
termine Appeals from Courts of Admiralty and the Court of Appeals in 
Cases of Capture, established by that Body." See also Appendix to 131 
United States Reports. 
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marshal, at his peril, to maintain his custody of the whole 
of the moneys arising from the sale of the sloop and cargo, 
until their further order. 1 In reply he audaciously sent 
them a copy of the written receipt of the judge. 2 

The commissioners then solemnly declared that they were 
unwilling to resort to any summary proceedings, lest conse- 
quences might ensue dangerous to the public peace of the 
United States, and positively declined to hear any other 
appeal until their authority as a court should be so settled 
as to give full efficacy to their decrees. Thus did they veil 
their consciousness of their own judicial feebleness behind 
patriotic fears of provoking a contest between State and 
Congressional authority. The fact stands out in bold relief 
that a Pennsylvania judge had successfully defied the Con- 
tinental Congress. 

A statement of the proceedings in the entire case was 
prepared and made the subject of a communication to Con- 
gress, who referred it to a special committee consisting of 
Mr. Burke, Mr. Paca, Mr. Dyer, and Mr. Smith. In the 
mean time Judge Ross had, with great dignity and firmness, 
placed upon the records of his court a vindication of his 
action, alleging that after mature consideration he was of 
opinion that though the Court of Appeals had full authority 
to alter or set aside the decree of a judge upon a pure question 
of law, yet there its power ended ; that the verdict of the 
jury was made conclusive upon the facts without re-examina- 
tion or appeal, under the terms of the State law erecting his 
tribunal, and he would submit to no usurpation of power. 

1 See The Whole Proceedings in the case of Olmsted et al. vs. Ritten- 
house's Executors, by Richard Peters, Jr., Philadelphia, 1809. United 
States vs. Peters, 5 Cranch's United States Supreme Court Reports, 115. 

2 The marshal was the well-known Matthew Clarkson, who had 
served as an aide-de-camp to General Arnold, and with him had been 
severely wounded at Saratoga. He was serving at this time at Phila- 
delphia as provost-marshal, and shared to some degree the hostility 
to his chief. There is not the slightest evidence, however, to implicate 
him in the speculations or frauds of his principal, while his conduct in 
obeying the mandate of Judge Ross, in defiance of the Court of Appeals, 
was directly opposed to the pecuniary interests of Arnold. 
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On the 6th of March, 1779, Congress took steps to assert 
its final authority, and after a spirited review of the facts, 
declared that it necessarily had the power to examine as 
well into verdicts on facts as decisions on law, and to de- 
cree finally thereon, and that no finding of a jury in any 
Court of Admiralty, or court for determining the legality 
of captures on the high seas, can or ought to destroy the 
right of appeal and the re-examination of the facts ex- 
pressly reserved to Congress. That no act of any one State 
can or ought to destroy the right of appeal to Congress, 
which was invested by these United States with the supreme 
sovereign power of war and peace. That the power of exe- 
cuting the law of nations was essential to the sovereign 
supreme power of war and peace ; that the legality of all 
captures on the high seas must be determined by the law 
of nations, and that the authority to ultimately and finally 
decide on all matters and questions touching the law of 
nations rested in and was vested in the sovereign supreme 
power of war and peace. That a control by appeal was 
necessary, in order to compel a just and uniform execution 
of the law of nations ; that this control must extend as well 
over the decisions of juries as judges, otherwise juries 
would be possessed of the ultimate power of executing the 
law of nations in all cases of capture, and might at any 
time exercise the same in such manner as to prevent a pos- 
sibility of being controlled, a construction which involved 
so many inconveniences and absurdities as to destroy an 
essential part of the power of war and peace entrusted to 
Congress, and would disable Congress from giving satisfac- 
tion to foreign nations complaining of a violation of neu- 
tralities, of treaties, or other branches of the law of nations, 
and would enable a jury in any one State to involve the 
United States in hostilities ; a construction which for these 
and many other reasons was inadmissible. It was also 
asserted that Congress had hitherto always exercised the 
power of controlling, by a committee of its own members 
through appeals, the several admiralty jurisdictions of the 
States. It was therefore resolved that the committee before 
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whom had been determined the appeal from the Admiralty- 
Court of Pennsylvania, in the case of the sloop " Active/' 
was duly constituted and authorized to determine the same. 1 
Upon this resolution the vote stood twenty-one yeas to six 
nays, all of the Pennsylvania members, and Mr. Wither- 
spoon, of New Jersey, voting in the negative, while the 
power of Congress was sustained by such men as Samuel 
Adams, John Jay, Richard Henry Lee, Thomas Burke, 
Henry Laurens, and William Henry Drayton. The reason- 
ing of Congress, while readily commanding assent in our 
day, proved but a paper victory. 

On the memorial of Olmsted, who bitterly complained 
that the decree of the appellate body had not been complied 
with, committees were twice appointed by Congress to confer 
with a committee of the Pennsylvania Legislature. Resolu- 
tions, asserting the absolute power of control of Congress by 
appeal in the last resort " over all jurisdictions for deciding 
the legality of captures on the high seas," were transmitted 
to all the States, with the request that they take effectual 
measures for conforming thereto. 2 An active correspond- 
ence was entered into between Joseph Reed, President of 
the Supreme Executive Council of Pennsylvania, and 
Thomas Burke, Esq., in behalf of the Congress, in which, 
while each was tender in his treatment of the question in- 
volving the harmony of the Union, both were firm and out- 
spoken in the maintenance of what they believed to be the 
respective rights of the parties to the controversy. 3 

On the 8th of March, 1780, Pennsylvania passed a new 
act, abolishing trial by jury in admiralty causes and re- 
storing the practice of the civil law, and a similar act was 

1 Journals of Congress, Vol. V. p. 64, et seq. Many years afterwards 
the reasoning of Congress was expressly adopted and sustained by 
the Supreme Court of the United States in determining a somewhat 
similar case. See opinion of Paterson, J., in Penhallow vs. Doane, 3 
Dallas, 54. 

2 Journals, Vol. V., 165. 

3 Letters of January 28, 1779 ; January 29, June 5, 1779 ; Pennsylvania 
Archives, 1778, 1779, pp. 170, 171, 172, 468. 
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passed by South Carolina on February 26, 1782. The re- 
maining States declined to act. 

Nothing, however, of a conciliatory nature was done by 
Pennsylvania in Olmsted's behalf; on the contrary, her As- 
sembly by resolution authorized Judge Ross to pay over the 
money realized from the sale of the cargo and the sloop, 
which had been disposed of during the discussion in Con- 
gress, to David Rittenhouse, the celebrated astronomer, 
who, though studying the stars by night, was willing to act 
as State treasurer by day. Payment was made, and a bond 
of indemnity given to the judge as to that portion of the fund 
which had been awarded to claimants other than the State. 

In the mean time the Constitution of the United States 
had been adopted, and by the terms of the second section 
of the Third Article, the judicial power of the United States 
was expressly extended to all cases of admiralty and mari- 
time jurisdiction. The power of the newly-created nation 
stood behind this constitutional provision, and it remains to 
be seen what change was wrought in Olmsted's fortunes by 
this positive declaration in the fundamental law. 

In 1790 Judge Ross died, and suit was brought against his 
executors in the Court of Common Pleas of Lancaster County 
by Olmsted, who still toiled wearily in search of justice. 

A judgment was recovered by default. Thereupon Ross's 
executors sued Rittenhouse to the use of Olmsted upon the 
bond of indemnity. This aspect of the controversy came 
before the Supreme Court of Pennsylvania in 1792, and 
Chief- Justice Thomas McKean, whose name with that of 
Ross is attached to the Declaration of Independence, de- 
clined to sustain the suit, on the ground of the lack of juris- 
diction of the Common Pleas over an admiralty matter. 
He held that this objection ran equally against the validity 
of the judgment against the executors of Ross, and at the 
same time expressed in an extra-judicial fashion a decided 
opinion against the powers of Congress. In the conclusion 
Associate Justices Shippen and Yeates concurred, although 
dissenting from his reasons. 1 

1 Eussel et al., Exrs., vs. Eittenhouse, 2 Dallas, 160. 
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Baffled but undismayed, Olmsted quietly awaited the 
course of events. Three years later, in the case of Pen- 
hallow vs. Doane, 1 the Supreme Court of the United States 
held that the District Courts of the United States had 
power and authority to carry into execution the decrees of 
the defunct Court of Appeals in cases of capture. The heart 
of the doughty old mariner was warmed by fresh hopes. 
Presenting himself before Judge Richard Peters, the United 
States District Judge for Pennsylvania, in 1803, he obtained 
a decree against Mrs. Sergeant and Mrs. Waters, the daugh- 
ters and executrices of David Eittenhouse, by which they 
were directed to hand over the certificates of Federal debt 
in which their father had invested the money received by 
him as treasurer of the State. To meet this decree, the 
Legislature of Pennsylvania, at the instigation of Thomas 
McKean, then Governor, smarting under the inattention 
paid to his decision as Chief-Justice of the State Supreme 
Court, passed an act requiring the ladies to pay over the 
funds in dispute to the State Treasury, and directed the 
Governor to protect their persons and property against any 
process issuing out of any Federal court. 2 Here was a 
gage of battle flung down by the State, accompanied by a 
note of defiance. The nominal parties to the controversy 
were an old man of eighty-two and two women who had 
inherited the lawsuit, but the real contestants were the State 
of Pennsylvania and the United States. 

For five years no process was issued upon the decree en- 
tered by Judge Peters because, as he himself stated, for 
prudential reasons he deemed it best to withhold it, so as to 
avoid embroiling the government of the United States and 
that of Pennsylvania. Rallying his energies for a supreme 
and final effort, Olmsted applied, in 1808, to the Supreme 
Court of the United States for a mandamus, which was 
awarded by Chief-Justice Marshall, in one of his character- 
istic judgments. " With great attention and serious con- 
cern," he examined the question of jurisdiction, and after a 

1 3 Dallas, 54. 2 Act 2d of April, 1803. 
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calm but convincing course of reasoning in support of 
Federal power, he solemnly declared, " If the legislatures 
of the several States may at will annul the judgments of the 
Courts of the United States, and destroy the rights acquired 
under those judgments, the Constitution itself becomes a 
solemn mockery, and the nation is deprived of the means 
of enforcing its laws by the instrumentality of its own tri- 
bunals. So fatal a result must be deprecated by all : and 
the people of Pennsylvania, not less than the citizens of 
every other State, must feel a deep interest in resisting 
principles so destructive of the Union, and in averting con- 
sequences so fatal to themselves/' . . . u The State of Penn- 
sylvania can possess no constitutional right to resist the legal 
process which may be directed in this case. It will be 
readily conceived that the order which this Court is enjoined 
to make by the high obligations of duty and of law, is not 
made without extreme regret at the necessity which has in- 
duced the application. But it is a solemn duty, and there- 
fore must be performed. A peremptory mandamus must 
be awarded." 1 

There could be but little doubt as to the result, when 
John Marshall sounded such a note, but the State still 
maintained an attitude of defiance. Judge Peters issued 
his writ, but when service of the attachment was attempted, 
the marshal found the house of Mrs. Sergeant and Mrs. 
Waters, at the corner of Seventh and Arch Streets, long 
known as "Fort Rittenhouse," surrounded by the State 
militia under the command of General Bright, who had 
been called out by Governor Snyder with the sanction of 
the Legislature, in fulfilment of their pledge of protection. 
In vain did the marshal read his commission and his war- 
rant, and add a speech on the duty of obedience; every 
effort to enter the house was resisted by pointed bayonets. 

He withdrew for a time, but fixed that day three weeks 
for the service of the warrant, and summoned a posse-comi- 
tatus of two thousand men. Bloodshed was imminent, and 

1 United States vs. Peters, 5 Cranch, 115. 
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the city of Philadelphia was torn by the apprehension of 
civil war. The Governor appealed to President Madison 
and begged him to discriminate between opposition to the 
laws and Constitution of the United States and resistance 
to the decree of a judge founded on a usurpation of power, 
but Madison replied that the Executive of the Union was 
not only unauthorized to prevent the execution of a decree 
of the Supreme Court, but was specially enjoined by statute, 
wherever any such decree was resisted, to aid in its enforce- 
ment. The Legislature then prudently opened a door for 
retreat. In a new act, they still insisted on the right of the 
State ; but " as sundry unforeseen difficulties" might arise 
in the way of enforcing it, and as the State was bound to 
protect at all events the persons and property of the exec- 
utrices of Rittenhouse, they appropriated a large sum to 
meet contingent expenses, and otherwise to be used " as to 
the Governor might appear advisable and proper." The 
marshal, cleverly resorting to stratagem as a means of es- 
caping a bloody collision in the streets, secured access to the 
rear of the house of the ladies, a day or two before the 
time appointed for the array of his posse, and having 
taken them into custody, held them as prisoners. A writ 
of habeas corpus was then sued out before Chief-Justice 
Tilghman, of the State Supreme Court. The case was 
argued with great warmth by Walter Franklin, the At- 
torney-General of Pennsylvania, and Jared Ingersoll on 
the one side, and on the other by Alexander J. Dallas, the 
United States District Attorney, and William Lewis, who 
had represented Olmsted for thirty years, and to whose 
stubborn qualities as a legal pugilist the final result was 
largely due. The Chief-Justice, in a sensible and well- 
reasoned opinion, made it plain that the Federal Courts 
were successors to the Continental admiralty jurisdiction, 
and therefore the validity of the decree of the Continental 
Court of Appeals was a question exclusively for them, with 
which he had no right to meddle. He therefore remanded 
the prisoners to the custody of the marshal. 1 The Governor 
1 Olmsted's Case, Brightly's Keports (Pa.), 1. 
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then paid over the money in dispute to the marshal, out of 
the legislative appropriation, and thus saved the ladies from 
imprisonment. 

But the drama had not yet closed. Another act remained. 
The litigation had ended with the triumph of the nominal 
plaintiff, but it remained for the United States to vindicate 
their authority. Warrants were issued against General 
Bright and his men for forcibly obstructing Federal process. 
The trials came on before Mr. Justice Washington, who 
was on all points opposed in opinion to the prisoners, and 
strenuous in his efforts to uphold the supremacy of Federal 
law. The jury, however, held out for three days and 
nights, refusing to convict. The judge refused to discharge 
them. When two of them fell sick he sent a doctor to 
them, but declared that they should never separate until 
they had agreed. Finally, they brought in a special verdict, 
that the defendants had resisted the marshal, knowingly 
and wilfully, but that they did it under the authority of the 
State of Pennsylvania. On these facts they left it to the 
Court to direct the form of the verdict according to his 
view of the law. Thereupon he directed a verdict of guilty, 
which was entered, and after a suitable admonition General 
Bright was sentenced to three months' imprisonment and a 
fine of two hundred dollars, and the men to one month's 
imprisonment and a fine of fifty dollars each; but these 
were immediately remitted by the President on the ground 
that the defendants had acted under a mistaken sense of 
duty. 1 

The old fisherman had triumphed. His pertinacity in 
maintaining his legal rights had equalled his persistent valor 

1 The sources of the foregoing account are the original papers in the 
case of the " Active" in the Clerk's Office of the Supreme Court of the 
United States: Journals of Congress, Vol. V.; Eoss et al., Exrs., vs. 
Eittenhouse, 2 Dallas, 165; United States vs. Peters, 5 Cranch, 115; 
" The Whole Proceedings in the Case of Olmsted vs. Eittenhouse," 
by Eichard Peters, Jr., published at Philadelphia in 1809 ; Trial of Gen- 
eral Bright in the Circuit Court of the United States for the District 
of Pennsylvania, printed at Philadelphia in 1809, two scarce pamphlets 
in the library of the Philadelphia Library Company. 
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when gashed and bleeding upon the sea, in securing his 
prize against superior numbers. Heaven had bountifully 
lengthened out his days until the victory was won, and then 
called him away at the age of fourscore and ten. But 
better and more lasting than the fruits of heroism was the 
vindication of national power. The priceless principle had 
been established that the Constitution and laws of the 
United States shall be recognized as the supreme law of the 
land, " and the judges in every State shall be bound thereby, 
anything in the Constitution or laws of any State to the 
contrary notwithstanding." 



